
UNITED STATES DISTRICT COURT 
DISTRICT OF RHODE ISLAND 

LINCOLN DODGE, INC; SMITHFIELD 
CHRYSLER JEEP, INC.; SIMON CHEVROLET- 
BUICK, LTD.; PAUL MASSE CHEVROLET, INC.; 
PAUL MASSE PONTIAC-CADILLAC-GMC, 
INC.; DELUXE AUTO SALES, INC.; TASCA 
AUTOMOTIVE GROUP, INC.; THE NEW BAY 
BUICK, INC., HURD CHEVROLET, INC., HURD 
BUICK PONTIAC-GMC TRUCK, INC., 
ALLIANCE OF AUTOMOBILE 
MANUFACTURERS; DAIMLERCHRY SLER 
CORPORATION; and GENERAL MOTORS 
CORPORATION, 

Plaintiffs, 

W. MICHAEL SULLIVAN, in his official capacity ) 
only as Director of the Rhode Island Department of 
Environmental Management, 

Defendant. 
COMPLAINT 

Plaintiffs Lincoln Dodge, Inc, Smithfield Chrysler Jeep, Inc., Simon Chevrolet-Buick, 

Ltd., Paul Masse Chevrolet, Inc., Paul Masse Pontiac-Cadillac-GMC, Inc., Deluxe Auto Sales, 

Inc., Tasca Automotive Group, Inc., The New Bay Buick, Inc., Hurd Chevrolet, Inc., Hurd Buick 

Pontiac-GMC Truck, Inc., the Alliance of Automobile Manufacturers, DaimlerChrysler 

Corporation and General Motors Corporation (collectively, "plaintiffs"), by and through their 

undersigned counsel, hereby file this Complaint and allege as follows: 
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Introduction 

1. This action seeks declaratory and injunctive relief under federal law against 

enforcement by defendant of a regulation adopted by the Rhode Island Department of 

Environmental Management (the "Department"). The regulation challenged here is preempted 

by federal statutes and regulations, is inconsistent with the Supremacy Clause in Article VI of the 

United States Constitution, constitutes an undue burden on interstate commerce under the 

Commerce Clause in Article I of the Constitution, and interferes with the foreign policy of the 

United States in violation of Articles I and I1 of the Constitution. This Court has authority to 

grant the relief sought under 28 U.S.C. $8 1331,1343,2201 and 42 U.S.C. $8 1983,1988. 

2. The motor vehicle standards and other requirements challenged in this action 

were adopted by the Department in 2004 and 2005, and are contained in Air Pollution Control 

Regulation No. 37, attached hereto as Exhibit A ("Regulation 37"). Unless declared unlawful 

and enjoined by this Court, Regulation 37 as amended in 2004 and 2005 will increase the prices 

of new vehicles in this State, reduce consumer choice among different vehicle models, create 

safety risks for the motoring public, and hinder Rhode Island's ability to meet federal standards 

for air quality. 

a. Preemption under the federal fuel economy laws. As most recently 

amended by the Department in December 2005, Regulation 37 creates de facto fuel economy 

standards for new motor vehicles sold in Rhode Island. The federal Energy Policy and 

Conservation Act of 1975 ("EPCA") gives the U.S. Department of Transportation authority to 

regulate fuel economy, and prohibits any state regulation "related to fuel economy standards" 

once such federal standards are in place. 49 U.S.C. $ 32919(a). Regulation 37 is expressly 

preempted by EPCA. In addition, Regulation 37 interferes with the specific objectives of the 
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federal fuel economy program, intrudes on a field of regulation assigned by Congress to the 

federal government, and is inconsistent with the uniform, national scheme for regulating fuel 

economy. Regulation 37 is therefore also subject to implied preemption under EPCA and federal 

programs that implement EPCA. (See Count I below.) 

b. Interference with the Foreign Policy of the United States. As amended in 

2005, one object of Regulation 37 is to address the trans-national issue of global climate change. 

It is not the prerogative of any individual State in the union to attempt to establish policy for 

global climate matters through the regulation of motor vehicles. The United States is committed 

to addressing global climate change through multilateral agreements, and to date has chosen to 

refrain from motor vehicle greenhouse gas controls at the international level. As a unilateral step 

not approved by the President or Congress, Regulation 37 weakens the diplomatic leverage of 

the federal government in negotiations on greenhouse gas standards with other nations, and it is 

therefore also preempted, separate and apart from EPCA, because it conflicts with the foreign 

policy of the United States. (See Count I1 below.) 

c. Preemption under the Federal Clean Air Act. Under the federal Clean Air 

Act, a prerequisite for any state regulation of new motor vehicles is prior review and approval by 

the U.S. Environmental Protection Agency ("EPA). Approval for several key features of the 

most recent amendments to Regulation 37 has not been obtained from EPA. Enforcement of 

those amendments is therefore preempted by the Clean Air Act. In addition, Regulation 37 

violates federal prohibitions on quotas and similar limitations in the new-vehicle market in States 

like Rhode Island. (See Count I11 below.) 

d. Burden on Interstate Commerce. The economic burdens on interstate 

commerce created by Regulation 37, as amended in December 2005, greatly outweigh the local 
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benefits (if any) attributable to the regulation in Rhode Island. For that reason, the Department's 

recent amendment to its motor vehicle regulations also violates the dormant Commerce Clause 

of the U.S. Constitution. (See Count IV below.) 

e. Preemption under Federal Antitrust Laws. As amended in 2005, one 

portion of Regulation 37 would require cooperation among competitive manufacturers in the 

Rhode Island new-vehicle market, contrary to federal antitrust laws. The Department and 

defendants have not presented any valid basis for antitrust immunity for this feature of 

Regulation 37, which in this respect violates the Sherman Antitrust Act. (See Count V below.) 

Parties, Jurisdiction and Venue 

3. The plaintiffs in this action are 10 new motor vehicle dealers, an association of 

automobile manufacturers that produce and sell vehicles to those dealers, and two of those 

manufacturers. 

4. Lincoln Dodge, Inc, Smithfield Chrysler Jeep, Inc., Simon Chevrolet-Buick, Ltd., 

Paul Masse Chevrolet, Inc., Paul Masse Pontiac-Cadillac-GMC, Inc., Deluxe Auto Sales, Inc. 

(doing business as Yankee Chevrolet) Tasca Automotive Group, Inc. (doing business as Tasca 

Ford Sales, Inc. and Tasca Lincoln Mercury), The New Bay Buick, Inc., Hurd Chevrolet, Inc., 

Hurd Buick Pontiac-GMC Truck, Inc. (collectively, the "dealer plaintiffs") are new motor 

vehicle dealerships operating throughout Rhode Island. The dealer plaintiffs are "dealers" under 

49 U.S.C. 8 32908, the federal fuel economy law. Regulation 37 directly regulates the dealer 

plaintiffs by prohibiting them from selling new motor vehicles that do not meet the standards and 

other requirements contained in the Department's regulations. As more fully stated below, the 

Department's regulations will reduce the sales of new vehicles, and as a direct result the dealer 

plaintiffs will lose profits and goodwill. (See 77 58-61 below.) 
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5 .  The Alliance of Automobile Manufacturers ("the Alliance") is an association of 

motor vehicle manufacturers including BMW Group, DaimlerChrysler Corporation, Ford Motor 

Company, General Motors Corporation, Mazda North American Operations, Mitsubishi Motor 

Sales of America, Inc., Porsche Cars North America, Inc., Toyota Motor North America, Inc., 

and Volkswagen of America, Inc. The Alliance represents its members' interests in this 

litigation. 

6 .  General Motors Corporation ("GM") and DaimlerChrysler Corporation ("DCC") 

are manufacturers of new motor vehicles sold in Rhode Island and are subject to Regulation 37. 

GM and DCC sell their vehicles to independent dealers in Rhode Island including Paul Masse 

Chevrolet, Inc., Paul Masse Pontiac-GMC, Inc., Hurd Chevrolet, Inc., Hurd Buick Pontiac-GMC 

Truck, Inc., Lincoln Dodge, Inc., and Smithfield Chrysler Jeep, Inc. Regulation 37 will 

eliminate a substantial number of vehicle models from GM and DCC product lines in Rhode 

Island, and will increase the costs of some of the remaining GM and DCC models offered in the 

Rhode Island market by thousands of dollars. 

7. The Department is an agency organized pursuant to R.L. Gen. Laws 5 42-1 7.1.1 

et seq. and existing under the laws of the State of Rhode Island. Regulation 37, adopted by the 

Department, is administered and enforced by W. Michael Sullivan, the Director of the 

Department, who is made the defendant in this action solely in his official capacity. 

8.  Each of the dealer plaintiffs in this action is located in the District of Rhode Island 

and each has suffered and will continue to suffer harm in this District as a result of defendant's 

actions described in this action that give rise the claims stated herein. Each of the manufacturers 

represented by the Alliance as a plaintiff does business in this District and has also suffered and 
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will continue to suffer harm in this District as a result of defendants' actions. Venue in this 

Court is proper under 28 U.S.C. 5 1391 (b). 

9. This is an action for declaratory and injunctive relief under The Supremacy 

Clause in Article VI of the United States Constitution and 42 U.S.C. 5 1983 challenging the 

provision of a state regulation which is preempted by federal law. This Court has jurisdiction to 

grant the relief sought in this action under 28 U.S.C. 5 § 133 1, 1343 (a)(3) and 2201. 

The Technical and Environmental Backmound of the Litbation 

A. Regulation and Control of Motor Vehicle Air Pollution 

10. Motor vehicles produce a number of air pollutants regulated by EPA under the 

Clean Air Act, including the gases that form ground-level ozone (or "smog"), carbon monoxide, 

and other toxic substances. EPA imposes tight controls on motor vehicle manufacturers, because 

various tailpipe pollutants, such as oxides of nitrogen and hydrocarbons, react in sunlight and 

heat to produce smog. 

1 1. The formation of smog is a localized or regional phenomenon that is responsive to 

local (including state level or regional) controls. The Clean Air Act requires States, such as 

Rhode Island, to achieve and maintain compliance with various National Ambient Air Quality 

Standards, including standards for controlling smog. Rhode Island is classified as a "non- 

attainment" area for the federal ozone air quality standards, and has filed plans with EPA 

demonstrating how it intends to comply with those standards. 

12. In order to support the efforts of Rhode Island and other States seeking to meet 

the federal ozone air quality standards, EPA is currently implementing strict new standards for 

the control of smog-forming emissions from motor vehicles. Over the course of this decade, 

EPA's exhaust emissions standards will reduce the emission of smog-forming pollutants to 
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nearly zero. Documents filed by the Department with EPA indicate that Rhode Island plans to 

achieve 35 to 40 percent reductions in smog-forming emissions over the period from 1999 to 

2007 partly in reliance on the federal EPA motor vehicle air pollution standards. 

B. Greenhouse Gases and Their Control 

13. The amendments to Regulation 37 adopted by the Department in 2005 are not 

directed at the control of smog. Instead, the Department amended Regulation 37 to require, for 

the first time, the control of carbon dioxide from new cars and trucks sold in Rhode Island. (See 

Exhibit A at 5.) 

14. Carbon dioxide, or "C02," is not regulated by EPA or any other government 

agency as a constituent of smog. C02 is not classified as an air pollutant by the federal 

government, and is not listed as an "air toxic" by the Department. Carbon dioxide is a natural 

by-product of the combustion of any material that includes carbon. It is exhaled by humans and 

other animals, and is critical to plant life and thus to the production of oxygen needed by humans 

and other animals. 

15. In the upper atmosphere, carbon dioxide retains heat through a "greenhouse 

effect" that is an important part of the planet's biosphere. The heat-trapping properties of 

greenhouse gases, including carbon dioxide, cause the average surface temperature of the Earth 

to be approximately 59' Fahrenheit higher than it would be otherwise. The greenhouse effect is 

therefore critical to life on Earth in its current form. 

16. Scientists have warned that a large increase in carbon dioxide from man-made 

sources could lead to excessive increases in the temperature of the biosphere, described as 

"global warming" or "global climate change." Many scientists have called for measures to 
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reduce man-made emissions of greenhouse gases, as well as measures to adapt to climate change 

to the extent such change cannot be avoided. 

17. Two other features of carbon dioxide are of prime importance. First, the only way 

to achieve significant reductions in carbon dioxide from motor vehicles is to reduce the amount 

of carbon the vehicle burns -- and this, in turn, requires a reduction in a motor vehicle's fuel 

consumption. As EPA stated several years ago, "[nlo technology currently exists or is under 

development that can capture and destroy or reduce emissions of C02, unlike other emissions 

from motor vehicle tailpipes. At present, the only practical way to reduce tailpipe emissions of 

C02 is to improve fuel economy." (See 68 Fed. Reg. 52,922,52,929 (Sept. 8,2003).) 

18. The second critical fact is that carbon dioxide disperses globally and is long-lived. 

As a result, effective control of C02 levels cannot be adequately addressed by a single nation, 

much less an individual state within a nation. To the extent that carbon dioxide from man-made 

sources is having an impact on the global climate, that impact is not tied to the state or country of 

origin. 

19. The global dispersal of carbon dioxide is significant. The global dispersal of C02 

means that any specific nation, region, or individual State cannot by itself have a significant 

impact on overall global climate conditions. The ambient temperature in a given State in the 

United States is not under the control of the State and its policymakers in the same way as the 

level of smog or some other harmful pollutant might be. The global dispersal of C02 also means 

that coordinated international measures are the only effective means of addressing the issue of 

climate change. Each nation in the world has an interest in addressing the issue of climate 

change, and also in ensuring that the rest of the world is also participating in the effort to address 

the issue. 
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20. Cars and trucks are a significant source of the air pollution that can form smog 

and other air pollutants. But they are a relatively small source of the carbon dioxide that 

comprise greenhouse gases (approximately one-fifth) and that are the focus of the international 

effort to address the global warming issue. Experts have recognized that "most of the low-cost 

options for reducing carbon emissions are in other sections, particularly substituting other fuels 

for coal in electricity generation, not in gasoline conservation." (See Parry, Should Fuel 

Economy Standards Be Raised? RESOURCES MAGAZINE, Fall 2005.) 

2 1. Consistent with the scientific consensus that carbon dioxide is not itself a harmful 

air pollutant, Congress and EPA have decided that C02 should not be regulated in the same way 

as smog-forming automobile exhaust. In section 202(a) of the Clean Air Act Congress has 

directed EPA to regulate the emission of "pollutants" from new motor vehicles, including carbon 

monoxide, particulate matter, hydrocarbons, and oxides of nitrogen. 42 U.S.C. 7521(a)(l). 

Consistent with the intent of Congress, EPA has concluded that there is no scientific basis to 

include limits on tailpipe emissions of carbon dioxide in its regulations under section 202 of the 

Clean Air Act. 68 Fed. Reg. 52,922 (Sept. 8,2003). 

C. The Regulation of Motor Vehicle Fuel Economy 

22. In the United States, the primary program in place to regulate carbon dioxide 

emissions from motor vehicles at the national level is the federal fuel economy regulatory 

program administered by the National Highway Traffic Safety Administration ('NHTSA"), an 

agency within the U.S. Department of Transportation. NHTSA has regulated automotive fuel 

economy since 1978 under the requirements of EPCA. Because there is a direct chemical 

relationship between the amount of gasoline that a vehicle burns and the amount of carbon 
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dioxide that it releases, when NHTSA regulates motor vehicle fuel economy, it is also regulating 

the carbon dioxide emitted by the U.S. motor vehicle fleet. 

23. NHTSA's fuel economy standards ensure that Rhode Island residents, like the 

citizens of all other States, have a wide variety of vehicles fiom which to choose, including 

vehicles that achieve high fuel efficiency levels. In the 2005 model year, the automobile 

industry offered more than 100 vehicle models that had estimated highway ratings of 30 miles 

per gallon or more, based on vehicle model classifications available at www.fueleconomy.gov. 

The average sport utility vehicle sold in model year 2004 gets about 50 percent better mileage 

than the average car before NHTSA's program began, and the average light-duty truck today 

gets better overall mileage than a compact car sold before federal regulation began. 

24. The federal fuel economy program created in 1975 by EPCA is based on 

"corporate average fuel economy," or "CAFE," standards. Standards for cars are set separately 

fiom those for light trucks. The light-truck category includes most minivans, pickups, and sport- 

utility vehicles, as well as other vehicles. Fuel economy is determined by measuring how much 

carbon dioxide a vehicle emits and then using a specified formula to convert those C02 

emissions into a more familiar term -- the number of miles that a vehicle can travel on a gallon of 

gasoline, or "miles per gallon." 

25. The federal CAFE standards do not apply to individual vehicles or models. 

Rather, they regulate the he1 economy of each manufacturer's entire fleet of cars or trucks, on a 

fleet-average basis. As a result, a manufacturer can generally produce and sell any combination 

of vehicles that the market demands, so long as the fuel economy of its fleet as a whole meets or 

exceeds the required average miles per gallon ("mpg") targets (as measured by carbon dioxide 

emissions) set by NHTSA over the appropriate time frame. 
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1. "Maximum Feasible" Standards 

26. In deciding how to set and revise federal fuel economy standards, EPCA directs 

NHTSA to adopt and enforce what the statute designates as "maximum feasible" average fuel 

economy levels. The criteria to be used by NHTSA in order to determine "maximum feasible" 

levels are "technological feasibility, economic practicability, the effect of other motor vehicle 

standards of the Government on fuel economy, and the need of the United States to conserve 

energy." 49 U.S.C. 5 32902(f). The federal fuel economy standards today reflect the careful 

balance that NHTSA strikes among those criteria, and are the product of extensive rulemaking 

activities and judicial review proceedings in the U.S. Court of Appeals for the District of 

Columbia Circuit. 

27. The standard-setting process at NHTSA and the history of those standards in the 

D.C. Circuit have established the importance of three overall objectives for the federal program, 

which NHTSA is required to consider along with the national interest in reduced fuel 

consumption. As set forth below, those three additional objectives are (i) the preservation of 

consumer choice; (ii) the protection of the automobile industry in the United States; and (iii) the 

minimization of traffic safety risks. 

(i) Preservation of Consumer Choice 

28. The authors of the federal fuel economy law emphasized that CAFE standards had 

to "be carefully drafted" in order to improve fuel economy without "unduly limiting consumer 

choice." H.R. Rep. No. 340, 94th Cong., 1st Sess. 87 (1975). The averaging of the mpg results 

for a given manufacturer across its entire vehicle fleet was critical to the goals of EPCA. As one 

federal court has explained, this approach has led to "a series of graduated mileage 

requirements" that "ensure[s] wide consumer choice by leaving maximum flexibility to the 
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manufacturer" in deciding how to meet the specified CAFE levels. (See Center for Auto Safety 

v. NHTSA, 847 F.2d 843,863-64, vacated on unrelated grounds, 856 F.2d 1557 (D.C. Cir. 1988) 

(quoting S. Rep. No. 179,94th Cong., 1st Sess. (1975).) 

29. Maintaining consumer choice has become a fundamental part of the NHTSA 

regulatory program. At various points in the history of the federal fuel economy program, 

NHTSA has been required to modify the federal standards in order to avoid undue restrictions on 

consumer choice. As one federal judge has stated with approval, "NHTSA clearly understands 

that Congress instructed it to administer the CAFE program so as not to induce product 

restrictions." (See Competitive Enterprise Inst. v. NHTSA, 901 F.2d 107, 125 (D.C. Cir. 1990) 

(D.H. Ginsburg, J., concurring) (internal quotation marks omitted).) The fact that the federal fuel 

economy standards permit manufacturers to comply with fleet average standards on a national 

basis enhances consumer choice, because it permits manufacturers to sell different mixes of 

vehicles in different local or regional markets, based on local or regional preferences. 

(ii) Promotion of the Automobile Industry in the United States 

30. NHTSA has also consistently interpreted the statutory criterion of "economic 

practicability" to include consideration of how fuel economy standards will affect employment in 

the automobile industry in the United States. Employment losses in the automobile industry 

nationwide can result from more stringent fuel economy standards for two reasons. First, the 

increases in retail prices for new vehicles that meet more stringent fuel economy standards can 

reduce overall demand, leading to a reduction in new-vehicle production and a loss of jobs at 

engine, transmission, and assembly plants, as well as factories that supply other components. 

Second, the job losses can be particularly large in production facilities that depend on the sale of 

larger, less fuel-efficient vehicles. If fuel economy standards are too strict, the production of 
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such vehicles will significantly decrease, because the vehicles will either largely disappear from 

the market (such as value-priced station wagons) or will only be sold in small numbers at high 

prices (such as high-performance sports cars). 

31. NHTSA has therefore understood its standard-setting duties to include an 

obligation to "weigh the difficulties of individual manufacturers" in meeting specific standards -- 

an approach that has been approved by the federal courts reviewing NHTSA's actions. (See 

Center for Auto Safety v. NHTSA, 793 F.2d 1322, 1339 (D.C. Cir. 1986).) In the 1980s, for 

example, the Federal Trade Commission filed comments with NHTSA estimating that if the 

passenger car standards for model years 1989 and 1990 were not modified, total domestic 

employment in the automobile and related industries in the United States would decline by 

approximately 1 1,500 or 20,000 jobs, depending on various assumptions. NHTSA subsequently 

reduced the model year 1989 and 1990 passenger car standards. The Agency stated that it was 

not willing to accept "product restrictions [that] would result in sales losses well into the 

hundreds of thousands of units and job losses into the tens of thousands." (See 51 Fed. Reg. 

35,594,35,615 (Oct. 6, 1986).) 

(iii) Minimizing Safety Risks 

32. For many years, NHTSA and other safety organizations have recognized that, 

because reducing the weight of a given vehicle model will reduce its fuel consumption, increases 

in fuel economy standards can result in reductions in the weight of the motor vehicle fleet as a 

whole, or a particular segment of the overall fleet. Reductions in vehicle weight can also reduce 

vehicle crashworthiness. For example, the National Academy of Sciences found in one report 

that the down-weighting and downsizing that occurred in the late 1970's and early 1980's, some 
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of which the Academy attributed to the CAFE standards, probably resulted in an additional 1,300 

to 2,600 traffic fatalities in one representative year (1993), and ten times more injuries. 

33. The federal courts have also recognized that increasing fuel economy standards 

may lead to fleet downsizing, "which, without a concurrent upgrading of their occupant 

protection capability, would likely lead to an increase in the rate of highway deaths and serious 

injuries." (See Competitive Enterprise Inst. v. NHTSA, 901 F.2d 107, 120 n.11 (citing NHTSA, 

Final Rule: Passenger Automobile Average Fuel Economy Standards for Model Year 1989, 53 

Fed. Reg. 39,275, 39,294 (Dec 30, 1988) (citing Department of Transportation and EPA, 

"Potential for Motor Vehicle Fuel Economy Improvements: Report to Congress")).) 

34. The effect of fuel economy on safety has therefore always been an important 

factor in setting fuel economy standards under EPCA. In part for that reason, NHTSA is now 

considering revisions in the basic structure of the federal CAFE standards that would take better 

account of the trade-offs between CAFE increases and safety -- separate from, and as a logical 

precondition for, the consideration of any increases in the current CAFE standards. 

35. When NHTSA sets fuel economy standards, it also considers how a mandated 

increase in fuel economy will affect the amount of driving that occurs. Rules that require 

substantial increases in motor vehicle fuel economy can reduce the cost of operating vehicles, at 

least for some consumers. Under the economic "first law of demand," when the cost of driving 

goes down, people drive more and for longer distances -- a result called the "rebound effect." 

One consequence of more stringent fuel economy standards will be more driving. Increased 

driving inevitably leads to an increased exposure to highway accidents. NHTSA has therefore 

developed predictive models of the rebound effect to determine how changes in the fuel 
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